
KENoRICK J. HarEru
ATTORNEY AT LAW

P.O. AOX r 902
sr. GEoRGE. U'r 8477 1

(80r ) 634€244

June 24, 1991

Robert L. Irlorgan, p.E.
Utah State Engineer
Division of tfater Rights
1636 West North Temple
SaIt Lake City, tlt 84115

Re: Distribution of pinto Creek tfaters

Dear Mr. Morgan:

At the May 23, 1991 hearing carled as a result of Mr. Thorpe
waddinghamrs April 24, 1991 letter, you requested that interested
parties subnit cornments regarding the proposed distribution of
Pinto creek waters pursuant to the Jury !6, Lg62 stipulation,
hereinafter referred to as the trstipulation. ff pinto Irrigation
conpany submits the forlowing conments in opposition to the
distribution of Pinto Creek waters pursuant to the Stipulation.

I.
STATEIIEITT OF ITAIERIEL trACAs

1. The community of Pinto is located in northern l{ashington
county, utah. rt was first settred and water use connenced in
1860

2. The community of Newcastle is located approximately t2
niles north of pinto in rron county, utah. rt was first settled
about the turn of the century.

3. Pinto rrrigation conpanyrs water rights are based upon
the application of water to beneficial use prior to 1903. These
rights are set out in the proposed determination for this area as
water userrs clairns 7t-2L92, 7L-L687, 7L-2Lgt and z1-219o. These
claims, among other things, set out pinto rrrigation companyrs
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water rights for irrigation as:
a) a priruary flow of 4.0 cfs, and a high water frow of

6.0 cfs;
b) a priority of 1860;
c) beneficial use for irrigation linited to the irrigation

requirements of t97.96 acres;
d) a period of use from March l5-Noveurber 1.
4. Newcastle Reservoir conpany claims among other water

rights, a water right based upon water user's clain 71-405. This
clairn as described in the proposed determination for the area is
based upon the application of water to beneficiar use prior to
1903 and describes a water right with:

a) a maximun flow of 4.0 cfs;
b) a period of use during each alternate week fron May 1 to

septenber 3o, both inclusive, with the first week of use
beginning l{ay ti

c) a priority of 1860;
d) beneficiar use for irrigation tirnited to 1,213.89 ac.

ft. (303.47 ac based upon 4 acre feet per acre).
5. A note on the first page of Clain 71-405 indicates this

rrRight was transferred in L1LT from original points of diversion
on Pinto creek to East side canal and Diagonal canar, covers
transferred portion of diligence right established by pinto Town
users on the pinto Fie1ds. rl

6. No recorded conveyance of water rights from owners of
lands in Pinto to Newcastle Reservoir conpany or any of its
predecessors in interest has been recorded in the 1{ashington
County Recorderts Office.

7 - No change applications were fited by Newcastle Reservoir
company or its predecessors in interest with or approved by the
state englneer changing the point of diversion or prace of use
from l-ands in Pinto to the Newcastle area. on July L2,Lg55
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Newcastl-e Reservoir Conpany filed Group Change Applications
3020,3O2L,3022,3024-3032 for a change in point of diversion to
store waters in Newcastle Reservoir.

8. Pinto Creek waters have not been adninistered pursuant to
the Stipulation since the irrigation season following its
execution approxinately 29 years ago.

II.
NENCASTIJE EA8 NO TATER RTGET TEAT TOULD ENTITLE

IT TO A DI8TRIBUTION OF PIITTO CREEK TATERS
ON PAR WITE PINTO WATER RIGETS

Pinto Irrigation Company assumes that Water Userts Claim 71-
405 is the basis upon which Newcastle Reservoir Company ctaims a
water right that is equal in flow and priority to pinto
Irrigation Companyrs water rights and is thus the basis for
Newcastle Reservoir Conpanyrs purported entitlement to the
alternate week flow of Pinto Creek described in the Stipulation.
However, under close scrutiny Clain 7L-4O5 is not a diligence
right with an 1860 priority, but, :rt rnost, a new appropriation of
water initiated in L9t7.

Pinto Irrigation Companyrs rights describe ].97.96 irrigated
acres as the basis for its diligence clain for irrigation. These
irrigated acres are located as followsz 26.2 acs. in SWI section
27, and 150.5 acs. in various quarter sections of section 34,
T37S, R15l{; 2L.9 acs. in lot 4 and 2.L ac in lot 5, section 2,
T38S, R15W. This irrigated acreage is docurnented by the
hydrographic survey accompanying the Proposed Deternination.
Paragraph 9 (k) of Claim 7L-4o5 describes the irrigated acreage
upon which the clain is based as L97.96 acres in Lots 11, L2, 13

in section 2, T38S, R15W; section 34, T37S, R15W and SW? section
27, T37S, R15W. The hydrographic survey indicates that the
irrigated acreage upon which Claim 7L-4O5 is based is already
used as the basis for the clairns of Pinto Irrigation Cornpany or
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by other individuals. The real issue is who can establish the
better clain to water use on the acreage irrigated. pinto argues
that its clain is the strongest based upon the following.

First, the hydrographic survey establishes that at the tirne
it was prepared the lands hrere irrigated under the pinto
frrigation Conpany rights or rights of others. The hydrographic

"survey vtas prepared by individuals in the state engineerrs
office. These individuals are trained and have expertise in
identifying and rnapping water uses and researching their origin
and should be accorded a presumption of validity.

Second, Clain 71-405 is based upon an alleged ntransferfr of
water rights occurring in LgL7. The note on clain 71-405
describing the rttransferrr states, rrRight was transferred in 1917
from original points of diversion on Pinto Creek to East Side
canal and Diagonal canal, covers transferred portion of diligence
right established by Pinto Town users on the pinto Fields.'r This
note does not state whether the rrtransferrr was a conveyance of
title or a change in the point of diversion and place of usei it
does not identify the individuals uraking the conveyance or
changing the point of diversion and place of use; nor does it
identify the individuals to whon the rrtransferrt was nade,
although Desert [sic] Reclanation Conpany is presuned to be that
individual because it is naking the clain. Even if the alleged
rrtransferrr was clear it would be ineffective because theIttransferrn whether a conveyance of title or a change in point of
diversion and place of use, to be effective must meet certain
statutory requirements. As explained below these statutory
requirernents have not been net.

Beginning in 1903 the laws of Utah have required that:
rrwater rights shall be transferred by deeds, in substantially the
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same manner as real estatel . Every deed of water right
within this state hereafter nade, which shall not be recorded as
provided in this act, shalt be void as against any subsequent
purchaser, in good faith, and for a valuable consideration, of
the same water rightr or any portion thereof, where his own deed
shall be first duly recorded.rrz Further, ra right to the use of
water appurtenant to the rand shall pass to the grantee of such
land, . provided, that any such right to the use of water, or
any part thereof, [dy be reserved by the grantor in any such
conveyance, by naking such reservation in express terms inserted
in such conveyance, or may be separatery conveyed. 13 These laws
have been in existence from their enactment in 1903 to the
present tirne. Therefore, in order for any conveyance of titre to
be valid against any subsequent purchaser, a deed conveying titte
must be recorded. pinto has made a diligent search of the
washington County Recorderrs records at the approxinate tirne the
note on clain 71-405 indicates the transfer was nade. No
conveyance of water rights or reservation of water rights was
found. Therefore' the title to waters described under Claim Z1-
405 were never conveyed from the original users at pinto to
Newcastre Reservoir company or its predecessors in interest
pursuant to Utah statutes.

since 1909 a change in place of diversion of water rights
must have the prior approvar of the state engineer.a The alleged
rrtransfertr took place in 1917 and is therefore subject to the
requirement of this statute. No application to change the point
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of
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of diversion of any Pinto Creek waters here involved was nade
prior to July L2,L955 when Group change Apprications 3020, 3o2L,
3022, 3024-3032 were filed by Newcastle Reservoir company for a
change in point of diversion to store waters in Newcastre
Reservoir. Therefore, any trtransfero of water made by the owners
of the rights in L9L7 anounting to a change in point of diversion
or place of use was not valid.

rn summary, while craim 7]'-4os appears to establish an 1960
diligence right on its face, the hydrographic survey establishes
that the irrigated acreage upon which it is based is basically a
duplication of the irrigated acreage used to establish the pinto
rrrigation companyrs clains and other third party clains. pinto
rrrigation companyrs crains should be given priority over
Newcastle because Pinto Irrigation Conpanyrs use is verified in
the hydrographic survey while Newcastle Reservoir companyrs use
is nerely a statenent with no other verification. Further, the
rrtransferrr upon which Newcastle bases its clairn is invalid as:
(1) a conveyance of title because the conveyance, if d1y, was not
recordedi Q) a change in point of diversion and place of use,
because it was not filed with or approved by the state engineer.
Newcastle Reservoir cornpany therefore has no water right that
would entitle it to a distribution of Pinto Creek waters on par
with Pinto Irrigation Company,s water rights

IIT.

IN THE EVENT 71-105 I8 DETERilINED TO BE VAIJTD, NEnCASTLE EAs
FORFEITED ATIJ RIGBTS T'IIDER TBIS CLAITI

Assurning for argument only that Newcastre can provide
sufficient documentation to establish an lgGO diligence right to
4 cfs from Pinto creek under craiur 7L-4o5, the state engineer
still should not adninister the alternate week distribution of
Pinto Creek waters between Pinto and Newcastle pursuant to the
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stipulation. The basis of this argument is that Newcastle has
forfeited any water right it rnay have under crain 21-405 as a
result of its nonuse of this right for a period in excess of five
years.

section 73-1-4(1), utah code Annotated 1953r trs anended,
states that when an appropriator of water ceases to use his water
for a period of five years, the right ceases unless the
appropriator files an application to extend the period of nonuse
with the state engineer. It is undisputed that after an initial
attempt to adrninister the pinto creek waters pursuant to the
stipuration that the use of pinto creek waters has not been
alternated between Pinto and Newcastle during the period frorn May
1 to septenber 30. Nearly 30 years have elapsed since this
attempt. Newcastlets nonuse of this water right for the statutory
period of five years without filing an application to extend its
nonuse has resurted'in the forfeiture of any right Newcastle
Irrigation Company has under Clairn 71-405.

rv.
PRACTICAL ADT,TINISTRAIION PROBI,E}T8 PRECIJUDE

ADIIINISTRATION Or PIttIO CREBX TATERS
PURSUATT TO TEE STIPUIJATTON

Distribution under the Stipulation was apparently atternpted
irnnediately after its execution and found to be unworkable. From
conversations with pinto stockhorders, the problems with
inplernentation appear to be associated with decreased return
flows from the meadows to the creek because of the two week
absence of water fron the meadows under adrninistration of the
Stipulation. This reduction of return flow adversely affects the
quantity of water available to the canyon users and to Newcastle
Reservoir Company. Under the present adrninistration of waters,
when the flow at Pinto Irrigation Companyrs diversions decrease
below its prinary rights arl of the pinto creek waters are
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diverted by Pinto rrrigation conpany. Because of the retained
bank storage along the Creek and the constant replenishment of
this storage through irrigation, return flows occur to the creek
along its course through the Pinto neadows. The result is that a
greater flow of water is available in the creek as it exits the
Pinto meadows than is diverted by pinto at its point of
diversion. This increased flow is available to the canyon users
and Newcastle Reservoir company each and every week. I{ith
administration of water pursuant to the Stipulation this return
flow will likely be non existent or at least greatly dirninished.

v.
CONCI,USION

Pinto's position is that the waters of Pinto Creek should
not be administered pursuant to the Stipulation. This position is
supported by what appears to be a duplication of the irrigated
acreage claimed by Pinto rrrigation company and other third
parties under their respective water userrs claims and Newcastle
Reservoir company's clairn z1-405. pinto and the third partiesl
acreage claims are supported by the hydrographic survey,
Newcastlers claim is not. crairn 7L-4o5 is based upon a purported
rrtransferrr of water. This rrtransferrr is ambiguous because it does
not identify the 'ttransfert as a conveyance of title or a change
in point of diversion and prace of use, nor does it identify the
transferror or transferee. Further, the ntransferr does not
conply with the statutory requirements governing the recording of
water rights titre conveyances or change apprications, Even if
Newcastle can, through some showing, establish crairn 7L-405rs
varidity, the right has been forfeited through five years of
nonuse. Therefore, the pinto creek waters should not be
adninistered to recognize Newcastle Reservoir companyrs water
right under crain 7L-4os. Notwithstanding pinto rrrigation
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conpanyrs position that pinto creek waters should not be
administered pursuant to the stipulation, pinto rrrigation
conpany is wirling to negotiate, including the possibirity of
modifying its flow rates and priorities, to reach a satisfactory
resolution of the distribution of pinto creek waters.

Separate from Newcastlers clain to have Pinto Creek water
adninistered pursuant to the stipulation, Newcastle complains
that it does not receive the waters from the Santa Clara drainage
that are irnported into pinto creek through the Grass varrey
tunnel. The najor cause of this conplaint is that Newcastle has
not installed rneasuring devices so a correct distribution of the
waters can be made. while the usGS naintains a gaging station
near the outlet of the tunnel, the river commissioner is unable
to measure the flows at this point. Without this or some other
measurement the waters cannot be distributed pursuant to the
various rights. Newcastle should be required to establish and
naintain a measuring device at the outret of the tunner and an
additional measuring device inrnediately below pinto rrrigation
Companyts last diversion structure so that allocations of water
can be made and records kept. The costs associated with
establishing and maintaining these two devices should be the sole
responsibility of Newcastle because it is inporting foreign water
and, but for this irnportation, these devices wourd not be
required. These measuring devices will also serve the purpose of
monitoring Newcastlets diversions from Grass valley so that their
diversion right wilr not be exceeded. An additional measuring
device should also be installed near Pinto Creekts discharge into
Newcastle Reservoir in order to record frows from the creek
entering the Reservoir. Pinto rrrigation company has established
and maintains a measuring device at each of its diversions so
that its diversions may be monitored by the river commissioner.
while Pinto rrrigation company recognizes Newcastlers apparent
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legal right to its transbasin diversion from the santa clara
River, Pinto rrrigation company intends to pursue its regar
remedies for danage to lands and the natural channel occurring
a result of Newcastlers transbasin diversions.

Pinto rrrigation company rooks forward to your favorabre
determination in this matter.

Very truly yours,

<,^"!$ft.{^--
Kendrick {11 uaterl

pc: Pinto Irrigation Company
Thorpe Waddingharn, Esq.


